MANSOUR SHAKI

THE CONCEPT OF OBLIGATED SUCCESSORSHIP
IN THE MADIYAN I HAZAR DADISTAN

The social relations and proprietary demands of the patriarchal
Sasanian society which considered every effort towards the mainte-
nance of succession and preservation of private property a categorical
imperative had given rise to a most elaborate system of civil laws
regulating succession by substitution or proxy, generally called stirih.
It is for this purpose that the preservation of the generations of the
Iranian wéh-dens till the Restoration (paywand i fraskard) is set forth
as one of the fundamental commandments of Zoroastrianism. Without
man, as an ally of Ohrmazd and instrument in the fight against the
Evil Spirit, the victory of Good over Evil cannot be achieved.

It is, therefore, incumbent upon every man to have male issue in
the absence of whom his soul will be unable to pass the Cinvat
Bridge. The great importance attached to the maintenance of succession
by the Zoroastrians may be seen from the space devoted to it in
Sasanian law, comprising by far the greater chapter of their code,
partially preserved in the Madiyan i Hazar Dadistan.

Thus, the problem which must have engaged the attention of many
a Sasanian jurisconsult was the creation of a substitute successor
(stur) for an adult Zoroastrian man having died without a male
progeny. This implied a marriage institution contracted preferably
by one of his nearest agnates, financed by his estate, in order *to -
provide the deceased with a male successor regarded as his legitimate
progeny .

Within the general system of stiurih the concept of obligated
successorship forms a special category in which the smr is called
in Avestan legal terminology yo hé pascaéta (lit. he to whom after-
wards [i.e. after the deccase of the issueless person] descends the
obligation of stirih) and in MP literature ayok-hé, ayoken, ayok, etc.
which is here of concern.

The etymon of the word and partially its denotation had already

U See. my Sasanian M atrimonial Relations, ArOr 39. 1974, p. 326, and A. Perikhanian,
On Some Pahlavi Legal Terms, W.B. Henning Memorial Volume, p. 353f.
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become obscure by the ninth century. Bartholomae who initiated
the first serious study of the MHD did not propose a reading,
but interpreted it “Nadelgeld” 2. West and Dhabhar following the
traditional reading have suggested respectively yukan® and ayok-ain
“only child”. The idea of an “only child” has also led Bulsara to read
aévakkin “marriage in condition of the only child”#, and de Menasce
evakén “‘le mariage de la fille unique”®. Klingenschmitt in his
otiose translation of this chapter of the MDH, gives a transliteration
of its defective form, "ywkkyn, and takes it in the sense of “Erbtochter” 6.
is also pointed out by Perikhanian who has come very near to its
true signification, but, unfortunately, has restricted it to its main aspect
émixdnpos 7 (not in the sense of the “Erbtochter” of Klingenschmitt).
Her explaination of the term as a lost Avestan aéno-kaéna- ‘‘expiator,
redeemer” ® is untenable. On examining the late B.T. Anklesaria’s tran-
scription of the texts of the Rivayat i Emét i ASavahistan and The Pahlavi
Rivayat of Aturfarnbag and Farnbag-Sros it came to my knowledge
that he had shrewdly observed the correct etymology of our term in
as much as he had transcribed *ywkyn' as ayoken®, yo hé'°, and
ayohé*!, but left unexplained in the translation.

As 1 have already pointed out in my previous papers'? the MP
*ywkhy, corrupted into "ywkyn' and “ywkkyn by generations of copyists
is coined by the fusion of the beginning words of the original Av.
legal phrase yo hé pascaéta in keeping with the rules of the trans-
cription of Avestan words into Pahlavi script. The establishment
of the equation yé hé (pasc¢aéta) = ayok-hé > ayoken not only dispels
unnecessary conjectures about the origin of the word but greatly
elucidates its actual legal import. Let us first turn to Pahlavi texts
and find out the status of persons referred to ds yo hé pascaéta or

2 ZsR, V. 27-41.

3 SBE, XVIII. 185, n. 3.

4 The Laws of the Ancient Persians, p. 153.

5 Feux et fondations pieuses dans le droit sassanide, 1964, pp. 35-57.

¢ Miinchener Studien zur Sprachwissenschaft, Heft 21, 1967, pp. 59-70.
7 W.B. Henning Memorial Volume, 1970, p. 352.

8 Ibid., p. 353.

9

REA, Pursisn 1, p. 3.

Y0 Ibid., Pursisn 44, p. 163.

'Y Pahl, Riv. A-F and F-S, Pursisn 22, p. 107.

12 Some Basic Tenets, ArOr 38, 1970, p. 289 and SMR, p. 332-3.
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son who is, naturally, an immediate and direct male progeny*3;
marriage (in her case called cdakarih) in order to beget male star
children for the benefit and in the name of the deceased '¢; further,
an adopted son (pus i padiriftag) '° and a designate stir (stir i kardag) *¢
instituted by the deceased in his lifetime to his own stirih suc-
cessorship. In default of these the obligation of swrih descends
either to the eldest padixsayihd daughter or sister or to the one
who has not yet married !7. But if the daughter is already married the
majority of decrees disapprove of the dissolution of her padixsayiha
marriage in order to assume her father’s ayokénih 8. Perikhanian has
concluded, unwarrantedly, to the contrary '°.-

From what has been said it becomes evident that a yo hé pascaéta
or ayok-hé or ayokén is essentially a person to whom descends the
obligation of successorship, be it a straight male descent, as is
or a female member of family (sister, wife) or anyone else instituted
a substitute-successor (stur) by the testator himself (a designate stir
or adopted son). As all these persons, except the padixsayiha son and
designate stir, are referred to as budag sturs “obligated, responsible or
lawful substitute-successors” 20 the concept of obligation is inherent in
ayokenih?*. 1t is to be noted that in contradistinction to ayokénih, the
institution of stirih includes all forms of substitute-successorships :
obligated (bidag), designate (kardag) and appointed (gumardag). This
distinguishing feature of ayokenih as a special category of starih is
emphasized by our texts, since the term almost everywhere occurs in

»

3 MHD, 1.22.89;1.22.2-3.
4 MHD,1.87.1-2; 1. 49. 2-3; Dd. Pursisn 55: REA, Pursisn 1.

'S REA, Pursisn 1.

' MHD, 1. 47. 7-14; REA Pursisn 1.

Y7 MHD, 1. 41. 11-13.

8 MHD, 1. 22. 1-2; 1. 23. 1-4; Dd. Pursisn 53: ka didag kadag banag widired ud
duxtaran §oy kard stir (ih] gumarisn. ““If the mistress of the house passes away and
the daughters are married, a stir has to be created by appointment”.

Y HMV, p. 352, n. 12.

20 Pagliaro was the first to explain butak, unwarrantedly, as ‘‘naturale”, RSO,
23. 64, followed by de Menasce “naturel”, Feux et fondations, 35, and Perikhanian
“natural”, HMV, p. 355. See my SMR, p. 328.

daughter who is (obliged to assume the) starih by her own status”.
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association with the verbal phrase abar 6h maned “she/he shall succeed
or is bound to remain (a successor)”.

Of great interest is the stress laid not only on the preservation
of the name (renown) and lineage of the deceased but also on his
private property 22 a factor that as often as not lies at the very basis of
social laws no matter how far-off they may seem from our material
aspects of life. This has found a direct expression in the privilege
attached to association in regard to successorship.

An ayokén marriage contracted by an obligated stur (stiar i bidag)
enjoys special proprietary rights discussed by me in SMR, p. 333.
That is the reason why the ayokénih is regarded as a special form
of marriage in the Marriage Contract?® and to which has been
devoted a separate chapter in the MDH. Since an ayokén daughter

It is only when she is the only heiress that, naturally, inherits all
of the patrimony 25. A sister succeeding to the ayokeénih of her brother
becomes his associate; a part of his estate, apparently, passes to her
in absolute ownership and the other part in trust
to be held for the management of his sturih, which is revertible to
the star son on his coming of age. The property made over to a
designate stir by the testator will be held by him in usufruct 2°.

The following translation of the chapter on ayékénih and other
passages concerning this subject, occurring in the MHD, is a part
of my work bearing upon the social and economic relations of the
Sasanian era. I have rearranged the paragraphs in order to present
them in a more coherent sequence.

MDH,1.21. 3:
dar i ayoken*  yé hé paséaéta  ayok hé® paséaita®
* MS “ywk kyn, obviously a corruption of ywkyn', which occurs throughout the

manuscript.
b MS & for hy by copyist’s error.

22 Cf. MHD, 1. 22. 3-6: 1. 23, 14-24. 2: Dd. Pursisn 55: ... sturih édon bawed ...
ku... star... pad an i oy ndmaganih ud *paywand rayénéd ud x¥astag daréed.™ “stirih
is such that the stir should maintain his name and lineage and administer his property”.

23 Pahl. Texts, 11. 141. 3.

24 REA, Pursisn 44.

23 Ibid., 2, 3, 18.

26 MHD, 1. 87. 12-13.
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¢ MS psépyt’ for psc’yr’. The last phrase is a transcription of the Av. formula in
Pahlavi script.

Chapter on ayokeén “who to him afterwards”.

MHD, 1. 21.5-8:
nibist ku mard zan ud frazand bé duxt-é¢ kas néest ud an i an duxt
S0y an duxt az zanih bé hiled® ud pad salarih abdaz 6 pid né dahed
ég-i§ starih [ pid pad x“ahisn. ud ka-$ pad salarih abaz padiréd®
eg-is abar oh maned x"ahisn pad kar <né> © abayed.

@ MS SBKWN-x.

b MS MKBLWN-x.

¢ L’ is essential to a logical sense.

It has been written: A man has no wife and children but a daughter;
and the husband of that daughter divorces that daughter, but he
does not place her again under the guardianship of the father,
thereupon, her assumption of the father’s stiarih is optional 27. And
if he (i.e. the father) takes her back under his guardianship, thereupon,
she shall succeed to his (szirih); her consent is not necessary.

MDH, 1. 21. 8-10:
Sosyans guft ku duxt i beastan® ka-§ bé hiléd, ka-§ murd pid bé hiléd,
eg-iz-is§ ayoken* abar 6h manéd.

3 MS by’st’n, to my mind from be-ast-an, pronounced biyastan (?) (lit. out of the
house), a daughter who having come of age marries without the consent of her
father or guardian, REA, Pursisn 30 (fourth definition); see SMR, 334-5. Bartholomae
reads baydeéspan ‘‘Goétterbote”, a euphemism for bastard, ZsR, V. 30-1, Klingenschmitt
bayaspan and adds “Die Begleitumstidnde ... erinnern an die Definition der altindischen
gandharva-Ehe”, MSS, Heft 21, p. 63, and n. 5; Perikhamdan bayaspan “‘marriage sine
manu mariti”, HMV, 349 f; Bulsara biydstdn “immodest”, Code, 152-3.

2 MS *ywk kyn'.

So8yans maintained 28: If a beastan daughter is divorced, (or) when
her father is dead she is divorced, she shall succeed to the ayokenih
of her father.

27 From the context it is not quite clear whose wish or desire (x"“ahisn) is meant,
the daughter’s or guardian’s. Since divorce is not considered valid without dissolution
of guardianship (cf. MHD, 1. 4.9-10: 1. 87. 5-6 : 1. 87. 6-9 and my Sasanian Matrimonial
Relations, ArOr 39, 1971, p. 340) the x“ahisn may refer to the guardian, i.e. the
ex-husband.

28 guftan (lit. to say, speak) should be rendered “to maintain, to profess an
opinion” in legal terminology, cf. Arab. qaul.
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MDH, 1. 21. 10-15:
nibist ku® ka frazand i pas-zad® duxt ud zindag pid $oy kunéd, az
zanih hiled ud abaz Sawéd widard sturih® kunéd® an starih abar an duxt
oh maned. ud ka-$ dadistan aoén i *starth i pidart© andar abayéd pad
an i pid oh gumarisn. ud ast ke edon gowed ku ka-z-is andar an i ka star
i kardag pad baxt sawéd $oy [kardan] né hist éstéed eg-iz yo hé
pascaita®. Wahram guft ku ka-§ andar an i $oy kard édon abayéd
dastan ¢éon ka né zindag he.

2 YK is written over "MT.

b MS YLYDWN-yt, but cf. "HL YLYDWN-t, MHD, 1.47. 1, and MHD, 1. 21. 15-16.
MS has a defective stwly for stwiyh.
MS krt', better kunéd for concord of tense.

¢ "BYtl Y stwl, evidently by copyist’s mistake.

T MS gives ywk hy pséyr’ which when compared with the “ywk h<y> pscyt
of the heading the equivalence of yo hé = yok hé = ayok-hé becomes evident.

c
d

It is written: If the last born child is a girl who marries in the
lifetime of the father, the husband divorces her and she goes back
and assumes the stirih of a deceased person, that sturih remains the
duty of that daughter. And if her juridical case is such that she '
should of necessity assume the stirih of the father, she ought to be
instituted to that starih. And there is one (jurisconsult) who maintains
thus : Even if the husband has not divorced her when the designate 2°
stitr passes away, she shall assume the ayokeénih3° (i.e. obligated
successorship) of her father. Wahram maintained : While she is
married it must be so considered.as if she were not alive.

MDH, 1. 21. 15-22. 1:
duxtipas-zad ke starih abar maned az ¢éon x"és, ka stir < ih> * abarmand
[ pas< -zad> ® né bawéd andar-iz abarmand i pad starih abarmand i pad
x"esih bid né sayéd.

4 MS stwl for stwliyh.

b YLYDWN-t as the second element of the compound "HL-YLYDWN-t is omitted
by copyist’s error. Klingenschmitt suggests *BYt/ for *HL which is hardly convincing.

The last born daughter who succeeds to the management of the

29 Because a designated stur has priority over a daughter in assuming the succes-
sorship, i.e. contracting a starih marriage for the deceased.
30 ie. yo hé pascaéta.
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If the stirih is not a transmitted obligation of the last-born (daughter)
neither there may be an inheritance in absolute ownership included
in the inheritance which is to be held for stirih®.

* The sentence is rather obscure. I cannot think of any better explaination. On her

b j.e. the legacy which is to be held in trust for the management of stirih.

MHD, 1.22.1-2:
pad guft i dastwaran aon nibist ku yo he pascaita® ka zindag pid $oy
kuned xib Sud, u-$ an starih pad an dastwarih awis né raséd.

2 MS ywk hy pww séyt’ by copyist’s error.

From the dictums of the'religious authorities it is so written : If an
ayokeén (daughter) marries in the lifetime of the father, her going
away is legally sound, and that starih on that authority does not
devolve upon her.

MHD, 1. 23. 1-4:

Wayayyar nibist ku ka duxt pad dastwarih i pid andar kas kunéd ku

ta 10 sal zan i t6 hom ud pid pés az 10 sal miréd pid ta 10 sal stir

uzisn® ud ka 10 sal uzid duxt zanih i kas nest ud *ayoken i [ud)] pid.
4 MS YNPKssn for the correct YNPKWN-$n, uzisn. Bulsara has read yopséshn (1),

Code, 161, and Klingenschmitt gowsisn (!), SSM, 21, 61. The emendation, suggested
by the following YNPKWN-t', uzid, is essential to the coherent sense of the sentence.

Wayayyar has written: If a daughter with her father’s sanction
promises a person : I shall be your wife for 10 years’, and the father
dies before the termination of those 10 years, thereupon the.starih
of the father should be suspended till the end of those 10 years,
and when the term of 10 years elapses, the daughter is in no one’s
wedlock and is the ayoken of the father.

MHD, 1. 89.17-90. 1:
abag an i guft ku duxt i pid kard ku zanih i Mihrén kun ka zanih i
Mihrén né kunéd *ayoken i pid abar oh manéd, abarmand oh bawéd.

In conjunction with that which is said: A daughter whose father
has prescribed her : “Enter into marriage with Mihrén”, if she does not
assume the wifehood of Mihrén, she shall succeed to the ayokénih
of the father; she shall become the successor 3!.

31 Abarmand, pass. pt. of abar mandan, literally means ‘‘left over”, however, in our
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MHD, 1. 24. 3-7:

bid ke guft ku duxt i andar xanag i pidaran zad éstéd ka-§ mad andar
zindagih i pid i mad $oy kard *ayokéen i pid i mad abar né manéd.
Mahwindad® guft ku duxt i® pad an ewén® ka-§ mad andar zindaganih i
pid i mad $6y ayab margarzan ayab paratacaiti® (parataéaita) kard
ka-$ néem bahrag i mad abar némanéd ég-is® ka pad *ayoken andar abayed
a-§ *ayoken abar 6h maned.

a MS m’hwd’t, Bartholomae Mahandat, ZsR, V, 33, is a corrupt spelling for
m’hwnd’t, ““Mahwindad”, retraced by an unskilled hand. The name of this famous
commentator and jurisprudent appears in many Pahlavi books, see Vyt, 3, 3; Py, 9, 33;
$ n-§ (Tavadia), App. 2, 2; MHD, 1. 65. 14, etc.

b Bartholomae reads /.

¢ MS ’ywkyn' which with Bartholomae I emend to *dwyn'.

d Written in Avestan characters followed by its transcription in Pahlavi script.
¢ Bartholomae reads éva¢, perhaps inadvertently.

There was a jurisconsult who maintained: A daughter who is born
in the house of the ancestors®? if her mother marries in the lifetime
of the father of (her) mother, she will not succeed to the ayokén
(stirih) of the father of (her) mother. Mahwindad maintained: If the
mother of such a daughter either marries in the lifetime of the father
of (her) mother, or commits a margarzan (death-deserving) sin, or
breach of promise33 (?) then the half share of her mother does not
pass to her; thereupon, if it is binding on her to become the ayoken
(of her grand-father), she should succeed to (his) ayoken (starih).

text not in the sense of “legacy”, but “successor”, “one who maintains succession”.
Cf. MHD, 1. 22. 3: duxt abarmand i pid né bawéd, which obviously does not imply that
the daughter is not the father’s legacy, but rather her not being liable to assume the
successorship of the father, i.e. to maintain his lineage by undertaking his stirih.
The use of abarmdnd in the sense of ‘“‘uninterrupted tradition, sequence”, Skr
paramparyam (Neryosang, SGV) attests our interpretation. Bartholomae’s translation
“Erbschaft” is hardly justifiable in this context, ZsR, V. 4, 27-8. On abarmand as
“residuary legacy” see SMR, 341-2.

32 The expression andar xanag i pidaran zad is the same as andar didag zad
“a child born of starih marriage for the maintenance of the family”, see SMR, 331,
n. 4: MHD, I1. 35. 11-16. Therefore, “‘a daughter born in the house of her ancestors”
is in our case a girl born of stirih or ayokénih marriage of her mother to maintain
the lineage of her grand-father.

33 Av. paratacaiti (lit. runs away) may be an Avestan term for breach of promise of
stirih, i.e. running away from one’s obligation to assume stirih, which is considered
a grave margarzan sin : az windh i mardoman kunénd ... garantar ... ké star rayénitarih
Skaned, MX, 36 Nyberg, A Manual of Pahlavi I, p. 82. 4-8: For Bartholomae’s
translation of this passage see ZsR, V. 32-3 and that of Klingenschmitt SSM, 21, 67.
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MHD,1.22.8-9:
yo(k)hé pascaita® abar pus ud duxt i padixsayiha i zahdg manéd.
a MS gives in Pahlavi script ywk hy pscyt.

The obligation of successorship® descends to a padixsayihd son
and/or daughter capable of begetting children.

a Lit who to him/her afterwards [(i.e. after the death of the father) descends the

is maintained by his natuml status, and in the case of a daughter through her
undertaking the father’s starih.

MHD, 1. 22. 2-3:
én-iz aon® nibist ku yo(k)he pascaita ka duxt abarmand i pid né bawed
ud ka pus a-§ bawéd.

4 ZNH-¢ is superimposed on ‘wgwn'.

It is also so written: Concerning the institution of ayokenih, if
a daughter cannot become a successor® of the father, a son, if (there
is one), is (always) liable to it.

a For abarmand in the sense of “‘successor” cf. MHD, 1. 89. 17-90. 1.

MHD, 1. 23. 13-14:
pid keé-$ pus ast *ayoken abar duxt né manéd.

(In the case of a) father who has a son, (his) daughter does not succeed
to his ayokénih (successorship)®.

2 j.e. she is not bound by duty to assume his ayokén stirih, because of his secured
succession. -
MHD,1.22.3-6:
ka [$] brad 2 ud x"ah-é an gydg ud an {ud] x*ah abag brad-¢ hambay
u-§ brad-¢ did abar salar, ud brad 2 har pad é jar pad baxt Sawénd*
pad éastag i Abarak salar, pad an i Médogmah hambay® gowend ku ka-$
ast a-§ abar manéd.

4 For the translation of this part of the sentence by Bartholomae see ZsR, V, 26.
b MS hmb’gyh.

If there are two brothers and one sister, and that sister is an
associate of one of the brothers, and the other brother is her
guardian, and both brothers die at the same time, then in accordance
with the doctrine of Abarak it is the guardian and that of Médogmah
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succession 37, If (after) they have distributed the estate, the brother with
whom she had gone shares®® and the brother who had become her
guardian in accordance with the canon laws relative to succession both
die 8, she succeeds to the ayékenih of the brother who had been her
guardian; and if she had gone shares with both brothers, her case
is clear from what has been said before.

MHD, 1.23.4:
u-§ én-iz aon nibist ku x"ah *ayoken i brad andar hambayih i brad
abar manéd.

And he* also wrote thus: A sister who is the ayoken (stir) of
(her) brother also succeeds to (his ayokenih) as his associate.

2 This sentence following a pronouncement of Wayayyar (MHD, 1. 23. 1-4) must
also belong to him.

MHD, 1.23. 14-17:
brad-iz ka brad i hambay ast *ayoken <ih> abar x"ah né maned. Bozisn*
aon dast ku hambay i zindag® 6 kardag né kard® ésted hame salarih
kar ...4 ud ka brad i mih miréd ég-is *ayoken abar manéd ud ka an i kih
miréd a-§ né manéd.

* MS bwhs’n hardly be-san, Klingenschmitt, MSS, 21. 62. It may be a new name
Boxsan. Av. baoxsna-, Bulsara, Code, 163, not met with anywhere else. In all likelihood
it is a corruption of Bozisn, the well-known Pahlavi commentator occurring in MHD,

II. 12. 3 “Dadfarrox i Farroxzurwan B6zisn”, and MHD, 1. 40. 3 “Bozisn”. “‘Bozan” (?),
Nisa 1949/4.

b MS zywndk, cf. hambay i zindag, MHD, 1. 24. 2: Bulsara zivandak, Code, 163,
Klingenschmitt diniy (1), MSS, 21. 62.

¢ MS KBYDWN-t for ‘BYDWN-t by copyist’s error.

4 A sentence must be ﬁ'lissing here, since the following sentence has no bearing
on the preceding subject. This is, in fact, the concluding sentence of MHD, 1. 22.
13-23.1.

Also if a brother has a partner-brother (his) *ayokeén (stirih) does
not descend to (his) sister. Bozisn so maintained: A partner (brother)
who has not been established as a designate (stizr)® in the lifetime
(of the deceased) is only liable to the guardianship (over the family
of the deceased)... and if the elder brother dies first, thereupon,
she succeeds to his ayoken (stirih), and if the younger one dies (first),
she does not.

37 On abarmand in the sense of ““succession” see above MHD, I, 89. 17-90. 1.
38 Lit. went aloft.
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4 On kardag ‘‘designate” see SMR, 328.

Pagliaro interprets the phrase ¢ kartak kartan ‘“‘actio in ius”, RSO, 23. 67, and
the whole passage of the MHD, 1. 23. 15-16 as “Da Box3an era ritenuto che al socio,
al quale da vivo non ¢ stata fatta ingiunzione formale, spetta tutta la potesta”,
ibid., 65-6. However, other considerations apart, zindag does not refer to the associate
(hambay), but to the principal, i.e. the deceased brother for whom an ayéken starih
is to be instituted, and 6 kardag kardan should be rendered “to establish as designate
(stiir)”, otherwise, the sentence would make little sense. On the obligation of guardianship
by a partner-brother see MHD, I1. 26. 10-12.

MHD, 1. 23. 17-24. 2:

ka pid <ud> duxt-¢ ud didag i pus-é pad an didag x"astag 60 ast,
duxt salarih pad pid, ud ka pid fraz rawéd *ayoken i brad ée¢ widard
pid <duxt>* abag didag i pus hambay.

* The context requires the emendation.

If there is a father, a daughter and the family of a son, and
there is a property worth 60 (sazérs)® in that family, the guardianship
over the daughter rests with the father. And if the father passes away
(the daughter succeeds to) the brother’s ayokénih, since on (her)
father’s death she becomes an associate of the brother’s family.

2 On 60 satérs as the minimum capital for establishing a starih marriage see
SMR, 328-30; Perikhanian, HMV, 357.

MHD, 1. 69. 12:
duxt i padiriftag *ayokén i brad abar né maned.

An adopted daughter does not succeed to the ayoken (sturih) of
her brother 3°.

MHD, 1. 49. 2-3:
zan i éakar ka barwar® a-§ *ayokén abar 6h manéd.® ta dad i 50° salag
pad barwar darisn.

-

2 blwlis explained by F/P, Junker 1955, p. 20 as “brother”, not attested in any other text.
Bartholomae reads barwar but interprets ‘“‘nutzbringend”, ZsR, V. 29. Bulsara reads
correctly barvar ““fruitful”’, Code, 298. The word is synonymous with *baromand explained
by FO. 2f as Av. baraOra- “‘pregnant”, cf. NP barvar, bardar.

b MS YHWWN-yt, apparently rewritten by an unskilled hand. The idiomatic
phrase requires QDM KN KTLWN-yt, abar 6h manéd. Bartholomae apar 6 bovet, ibid.

¢ Modi restores the missing word as LXX, but according to the context this cannot
be more than L, 50, the maximum age for a woman to bear children.

39 j.e. her brother german.
Bartholomae’s translation of this sentence is untenable, ZsR, V. 29.
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If a ¢akar *° woman is able to bear children, then the ayokeén (stirih)
descends to her. She should be considered able to bear children till
the age of 50 (?).

MHD, 1. 87.1-2:
ka gowed ku <-m ta 10 sal> * tan pad zanih 6 to dad eg-is andar 10 sal
*ayokén abar 6h manéd.

4 A gap just wide enough for m ‘D X SNT is recovered in accordance with the
tenor of the context.

If one declares: “I give myself to you in marriage for 10 years”,
thereupon, she succeeds to his ayokén (starih) for those 10 years®.
¢ j.e. if the husband dies within those 10 years, she is liable to assume his

ayoken (starih), in this case cakarih, till the end of that period when her marriage
contract ends.

MHD, 1. 23. 10-13:

ka brad 2 ud x"ah-é an gyag x"“ah salarih pad brad i mih ud bid keé
guft ku ka x“dastag nést ég-iz hambay oh bawed ud ka* ast ég-iz pad
rah i ham-windisnih abaz guméxted. abag-iz éd ku *ayokén x'astag
x"ast né amar.

2 Better "M T-§, where the enclitic pronoun refers to the guardian-brother.

If there are two brothers and one sister, the guardianship over
the sister rests with the elder brother. And there was (a jurisconsult)
who maintained: If (his) is no property, thereupon, he shall become
(her) associate, and if (he) has property, then, it shall, by way of
profit-sharing, not be mixed *!. Also in.gonjunction with this (case):
an ayokén’s*? demanding property (from the capital) cannot be taken
into account.

MHD, 1. 47. 7-14:

Wayayyar nibist ku ka mard-¢ x"astag pad sturih [ x"és* paydag kard
ud pad dastan har sal é® sal 6 Farrox <ud> é° sal 6 Mihrén dad
Farrox ud Mihren jud jud pad an x“astag yo hé pascaita® 6h bawéd,

49 On éakar, a widow assuming the szirih (in this case leviration) of her issueless
deceased husband see SM R, 331. Should she be fruitful the obligation of her husband’s
successorship (ayokénih) remains binding on her till the age of 50 (? 70).

41 Jt is to be noted that in the second case the profit (windisn) and not the capital is
mixed.

42 j.e. a would-be aydkén (successor by stirih), in our case the sister.
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cé ed-iz padixsay ka fraz az x"é§ be dahéd jud jud zan padis kard
xub, ¢e éd-iz padixsay ka be 6 zandn dahéd. yo hé pascaita an bawed
i pad an sal zayed ka-$ starih pad 6 zan pad an sal kunisn. kas-§
sturih padis ésted ka az kast i biadag be bawéd ud andar budagih
pad x“ésih be 6 mard-¢ rased az én kist pad x"ésih ud az kiast i did
pad stirih rawéd.

* MS NPSH, Bartholomae unwarrantedly emends to NYSH in order to lend credence
to his misinterpreted conception of sturih, ZsR, V. 39.

b MS HD, é, éw.

¢ MS HN’, éd, frequently used for ¢ “one”.

d MS s¢yr miswritten for pséyt’, in Pahlavi script.

Wayayyar wrote : If a person has appointed ** a property to be used
for his own sairih** and has given it to be administered (held)
of every two years one year by Farrox and one year by Mihrén, (there-
upon) Farrox and Mihrén separately become his ayoken (sturs) institu-
ted by that property*3. It is also possible for him either to assign
it to be held after his death in order that they may, one at a time,
(i.e. in alternate years) take to themselves a (stzr) wife by that
(property), which is legally sound, or*® to assign it for stirih to
the (star) women. (Then) the obligated stiir- successor (yo hé pascaita
or ayokén) would be the one who begets (a son) in that year (term) which
he has instituted a woman to starih *7. If the sturih rests with (both of)
them, and if one side (party) is a badag*®, the (property) passes
to (this) man in absolute ownership for him being a bidag, (thus)
the property passes to one side in private ownership and to the other
side (in trust) for stirih (in alternate years).

¥

43 The verbal phrase “payddg kardan™ used in legal MP terminology in the sense
of “assign, appoint, specify” as well as “show, prove” (M D, 1l. 6. 1) has continued
in classical NP in all thesc meanings, cf. Tarix-e Bal‘umi, ed. Bahar, p. 1050, and
Sahname, ed. Moscow, Vol. 8, p. 183. M. Boyce has taken it in the sense of “to
devise™ (BSOAS, 31 1968 p. 274, n. 25) which, although fitting in reference to a
deceased, is not its proper sense.

44 Bartholomae translates: “fiir die Pflege seiner Frau”, ibid., 39.

45 Bartholomae’s translation ends here.

4 ODM ... QDM, Ce... ée here means “whether (either) ... or’, as in NP.

47 Bartholomae’s translation of this sentence runs: Als “‘yé hé paséaéta™ gilt das,
was in dem Jahr anfillt, in welchem Jahr von ihm die Pflege fiir jene Frau zu fiihren
ist: ZsR, V. 40.

48 For a star i biadag “stiar ataw” holding the property assigned for starifi in
absolute ownership (x"ésih) see SMR, 329.



242

MHD, 1. 69. 3-9:
abag an i nibist ku ka kunéd ku-m én ansahrig har 2 sal é* sal o
Mihrén dad an ansahrig bé pad ham-dadistanih i aginén énya azad
kardan né padixsay ud ka yak bahr i x*é§ pad hursandih® i 6y i did
azad kunéd haméweén® azad—nigiridan. *ud ka** é sal pad starih o
Farrox ud é sal 6 Mihrén dad Farrox ud Mihrén jud jud pad an x"astag
vo hé pascaita 6h baweéd. ud ka az kust i budag be bawed® andar
buadagih pad x"ésih 0 mard-é raséd az én kust pad x"ésih ud az kust-¢
did pad stirih raséd-nigiridan.

2 Missing in MS Modi, but preserved in DJ HD, ¢, éw, Bulsara, Code, 385.

b The SW form is hursand as against the NW hunsand, Paz. honsand. Cf. hwrsnd =
hwisnd, FP, Chap. 31. 5 where the r is spelt /.

¢ Repeated, the first in a corrupt form.

d MS SNT, so Bulsara, Code, 385, a copyist’s mistake when retracing the obliterated
W MT.

¢ MS YHWWN-t for YHWWN-yt'.

In conjunction with that it is written: If a person settles: I have
given this slave to Mihrén one year of every two years, that slave
may not be set free except by mutual agreement*’. And if one
of them sets his own share (of the slave) free with the consent of the
other, he shall be free accordingly—(it is to be) deliberated. And
if he assigns him one year to Farrox and one year to Mihrén for
starth, Farrox and Mihrén shall separately become ayokén (stirs) by
that property. And if one side is a bidag, the slave passes to that
man in absolute ownership for him being a budag (stur), (thus)
(the slave) passes to one side in private ownership and to the other
side (in trust) for starih °° (in alternate years).

+? This section has been translated by Bartholomae, ZsR, I11. 56.
30 j.e. the slave as a property assigned for stizrih is to be held in alternate years by
the biidag star (stir at-law) in ownership and by the other in usufruct, see SMR, 329.



